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Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Arising out of Order-in-Original No. MP/62864/AC/2016-17 faiie: 27/2/2017 & 06/03/2017
respectively,issued by Asst.Commissioner, Central Tax, Ahmedabad-South

Arising out of Order-in-Original No. MP/628&64/ACI2016-17 Riiw: 27/2/2017 & 06/03/2017
respectively issued by Asst.Commissioner, Central Tax, Ahmedabad-South

a st &1 = wd gar Name & Address of the Appeliant / Respondent '
M/s Rikin Industries
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

/e ORBR BT GIOET ST :
Revision application to Government of India :

() ﬁumﬁwaﬁﬁaﬂ,1994@%%%@@@%3&3?@%%@@—%%9@@
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@ A revision application lies to the Under Secretary, to the Govt. of india, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

@i aﬁwaﬁaﬁ%mﬁﬁmﬁﬁaﬁwﬁﬁﬁwﬁmmmm@ﬁmﬁﬂh ISR & TN
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whetherin a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. o
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{b)  In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.

() aﬁgﬁmwﬁmﬁmwéw(mmwﬁaﬁ)ﬁm%mwwé|

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ' v
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.

(1) ﬁnww(ﬁ)ﬁwﬁ,zw%Wg%ﬁh%&mﬁwm—eﬁanﬁtﬁﬁ,
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The above application shall be made in duplicate in Form No. EA-8 a$ specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 moriths from the date_on which |

" the order sought to be appealed against is communicated and shail be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. .

(2) ﬁﬁmaﬁﬁ%muaﬁﬁﬁm@mmmmmﬁﬁmﬁzoo/—qﬁvm,aﬁGnq'
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The revision application shall be accompanied by a fee of Rs.200/: where thé amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
AT e, ﬁﬁ\mﬁwwwmwwzﬁuﬁfm:—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) 1Y SaeT Yob SRFRE, 1044 BT ERT 35—t /35-3 & ofici—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(@) . To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(j) (a) above. .
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The appeal to the Appellate Tribunal shall. be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at'least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to' 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of

the Tribunal is situated.
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in case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal o the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

4) memﬂ1g7oammﬁmﬁm$ﬁ—1$mﬁaﬁammmmm
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.

(5) ﬁwmmﬁﬁaﬂwaﬂ#mﬁmﬁraﬁaﬂmﬂmwﬁﬁﬁﬁwm%ﬁmw
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appeliate Tribunal (Procedure) Rules, 1982.

(6) mw,mwwwmmwm@m),awﬁmzswm

deer FeT (Deniand) T &8 (Fenalty) FT 10% o§ SR S T § | gTeiRE, 3AFaH qF S 10
g TIT 2 |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

Feard UG Yo 3 qaT T & e, AR g e 1 AT (Duty Demanded) -
(0 (Section) W5 11D & d&cl e Uiy,
(i) faraT 9TeTa YeTde SIS I T,
(iii) WWW%W()%H@HHI@.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. it may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) ~ amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

sqsvana‘erﬁuﬁ'fmmw%maaﬁgwmaﬁmmﬁaﬁaﬁmaﬁwmmaﬁ%:
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN APPEAL

M/s. Rikin Industries (hereinafter referred to as “the appellant”), Plot No.
C-428, Phase-1I, GIDC, Vatva, Ahmadabad, (hereinafter referred to as
‘appellants’) have filed the present appeals against the Order-in-Original
number MP/62/AC/2016-17 Ref, dated 27.02.2017 and MP/64/AC/2016-
17 Ref, dated 06.03.2017,(hereinafter referred to as ‘impugned orders’)
passed by the Assistant Commissioner, Central Excise, -Division-III,

Ahmadabad-1.( ( hereinafter referred to as ‘adjudicating authority’)

The facts of the”‘case, in brief, are that the appellants have filed the
refund claim date.d 64.08.2016 for Rs. 7,51,828/-. Rs. 6,66,877/-. The
appellant is registered with Central Excise Department having Central
Excise Registration No. AACFR5130NXM001 for manufacturing excisable

goods falling under Chapter 32 of the Central Excise Tariff Act, 1985. The O

appellant used services of foreign commission agent for sale of finished
goods to their overseas customers. The appellant paid service tax of Rs.
7,51,828/- under Reverse Charge Mechanism and availed the CENVAT
credit of the same on 23.10.2013. The appellant reversed the said
amount of Rs. 7,51,828/- “under protest” on 23.10.2013 itself vide
RG23A Part-II Entry No. 170, 172 & 174 dated 23.10.2013.°SCN was
issued and credit was disallowed vide OIO No. 42/Additional
Commissioner/2014 dated 05.11.2014. The said OIO was challenged
before the Commissioner Appeals, the Appellate Authority under Order In
Appéal No. AHM-EXCUS-001-APP-104-2014-15 dated 16.03.2015 upheld
the disallowance of CENVAT credit of Rs.7,51,828/-. Aggrieved against the

said order, the appellant filed an appeal before Honorable CESTAT, which O

is pending.

The appellant paid service tax of Rs. 7,36,976/- under Reverse
Charge Mechanism for the period June 2012 to December, 2012, The
Appellant availed the CENVAT credit of Rs. 70,099/- for the period June
2012 and Rs. 6,66,877/- for the period July 2012 to December 2012,
totaling to Rs. 7,36,976/-. The appellant reversed the said amount of
Rs. 7,36,976/- “under protest” on 19.06.2013 vide R.G.23A Part II Entry
No. 64 dated 19.06.2013. SCN was issued and credit was disallowed vide
OIO No. 19/Additional Commissioner/2014 dated 10.03.2014. The said
OIO was ch'a]lenged before the Commissioner Appeals. The Appellant
Authoi’ity under Order-In-Appeal no. AHM-EXCUS-001-APP-37-2014-15
dated 17.07.2014 considered that CENVAT credit of Rs. 6,66,877/- - e
@ Jarsy

& ¢NTRAL Gs
> &8 7,4%

Honorable CESTAT which is pending. %
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The appellant filed refund application dated 04.08.2016 for Rs. 7,51,828/-
. and for Rs. 6,66,877/-. The adjudicating authority issued SCN No.
CH.32/18/3265/15_—Reb/203 and SCN No. CH.32/18-20/16-17-Ref/205
both dated 27.10.2016. Both the refunds were rejected vide Order-in-
Original number MP/64/AC/2016-17 Ref, dated 06.03.2017 and OIO No.
MP/62/AC/2016-17 Ref, dated 27.02.2017, contending that the refund

applications filed are inadmissible and pre mature.

Being aggrieved the appellant has filed the present appeals against
impugned orders, on the grounds that;
A. CENVAT credit is admissible and appellant is eligible for

Refund
i) Considering vthe Explanation inserted vide Notification No.
02/2016 CE (NT) dated 03.02.2016, “services by way of sale of
dutiable goods on commission basis” is now covered in the

definition of “input services”.

i Para 20 of judgement of Honorable CESTAT Ahmedabad in
case of Essar India Steel Ltd vsC.Ex& S.T, Surat-I 2016-
TIOL-520-CESTAT-AHM, provides as under:-

"..the Hon'ble Gujarat High Court in the case of Cadila Healthcare
Ltd (sumra) was unable to concur with the contrary view taken by
the Hon'ble Punjab & Haryana High Court in the case of
Commissioner of Central Excise, Ludhiana VsAmbika Overseas
(supra). The Hon'ble Gujarat High Court held that this issue is
concerned; the question is answered in favour of the Revenue and
against the Appellant. In this background, legislature explained
the meaning of the sales promotion by inserting Explanation in
Rule 2(1) of Rules 2004 and declared that sales promot/on includes
services by way of sale of dutiable goods on commission basis. In
other way, Explanation to Rule 2(I) of Rules says in clear terms
that there is no bar on availment of the CENVAT Credit on sales
promotion service by way of sale of dutiable goods on commission
basis. Further, by /'nserting the Explanation in the Rule 2(1), it has
confirmed the Board Circular and resolved the different views of
the H/'gh Courts. Taking into circumstances under which the
Explanation was inserted in Rule 2(I) of Rules 2004 and
consequence of the Explanation to extend the benefit to the
Appellant as per Board Circular, we hold that the Explanation
inserted in Rule 2(I) of Rules 2004 by Notification
No.2/2016-CX(NT) (supra) should be declaratory in nature
and effective retrospectively.” g
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iii) that the refund amount is admissible in view of the Explanation
inserted vide Notification No. 02/2016 CE (NT) dated 03.02.2016
and in view of the judgment of Honorable CESTAT Ahmedabad in
case of Essar India Steel Ltd.

B. Though the matter is pending before Hon’ble CESTAT, the

appellant’'s _refund claim is to be treated as separate

matter:

Personal hearing was held on 11.10.2017, Shri Bishan Shah C.A.
appeared on behalf of the company and he reiterated the grounds of
appeal, he further submitted citation of Stanley 2017(3) GST (137).

1 have gone through the facts of the case, earlier OIA’s and grounds of
appeal, also I have carefully gone through the citation and Notification No.
02/2016 CE (NT) dated 03.02.2016, also I have gone through the
judgment of Honorable CESTAT Ahmadabad in case of Essar India Steel O

Ltd.
It is pertinent to discuss the situations when a party can claim/file refund;

There are situation when the refund can be filed under Section 11B.

i.e. in the case of goods which are exempt from payment of duty by a
special order issued under sub-section (2) of section 5A, the date of
issue of such order;

(eb) in case where duty of excise is paid provisionally under this Act or
the rules made there under, the date of adjustment of duty after the
final assessment thereof;

(ec) in case where the duty becomes refundable as a
consequence of judgment, decree, order or direction of
appellate authority, Appellate Tribunal or any court, the date of O

such judgment, decree, order or direction;

In the present case there is no such incidence occurred when the
appellant can file the refund, as they paid the duty under protest
department issued SCN for confirming the demand and vacating the
protest, which was confirmed by way of Order-in-Originals, issued by the
competent authority. The appellant filed appeal against botH the OIO’s,
wherein appellate authority confirmed the reversal and penalties were set
aside. Being aggrieved with the Orders of appellate authority the
appellant has filed appeal before the CESTAT Ahmadabad, which are
pending. Thus it can be concluded that the matter has not attained fina‘lityL
and hence there is no situation a@%the appellant to file/claimw_
refund. The appellant made their own interpretation that CENVAT credit is
admissible and appellant is eligible for Refund in view of Notification No.
02/2016 CE (NT) dated 03.02.2016, though their own matter is pending,
before the CESTAT Ahmadabad. %
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In view of above discussed facts, I conclude that no interference is
warranted in the present situation with the decision of the original
adjudicating authority. I reject the appeal filed by the appellant and up-
hold the OIO’s.

arfierRat BT &oF @1 9% 3rdie T MIUeRT Wi adis @ A S ¥

The appeals filed by the appellant stand disposed off in above terms.

' N _ ' J}A\‘i‘wﬁ
' (Zo U
FG B INGH (37dreH)
ATTESTED
( 4
( K.H.Singhal)

SUPERINTENDENT (APPEAL),
CENTRAL TAX, AHMEDABAD.
BY R.P.A.D.

To,

M/s. Rikin Industries

Plot No. C-428, Phase-II; GIDC, Vatva,
Ahmadabad.

Copy To:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner Central Tax, GST South,, Ahmedabad-.

3) The Additional Commissioner, Central Tax , GST South, Ahmedabad

4) The Asst. Commissioner, Central Tax GST South, Div-1II, Ahmedabad
South. '

5) The Asst. Commissioner (System), GST South, Hg, Ahmedabad.

\/6) Guard File.







