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Arising out of Order-in-Original No. MPI62&64/AC/2016-172ta: 27/2/2017 & 06/03/2017
respectively,issued by Asst.Commissioner, Central Tax, Ahmedabad-South

Arising out of Order-in-Original No. MP/62&64/AC/2016-17~= 27/2/2017 & 06/03/2017
respectively issued by Asst.Commissioner, Central Tax, Ahmedabad-South

37fl=aeaf at II vi Tr Name &Address of the Appellant/ Respondent
M/s Rikin Industries

Ahmedabad

a{ anfr z ar9tr an#r a arias argra aar & at az z mar 4f zqenfefa aag ·I em 3rf@art cot
37it zr grtrur r4a vgd# raI &lAny person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

(ii) <lfG ma 6t gf# m a 4ft zrf cpffflA 'ff fcl;m ~ m 3RI cpffflA ii m fcl;m ~ 'ff ~
suer im ua g; nrf ii, m fcl;m~m~ ii 'qffi' c1t; fcl;m cpffflA ii m Raft qvsrurat ma at ,Ru#
<ITTA~ "ITT I(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

sNaalqr ytrur3rd
Revision application to Government of India :

(4) b?ta Una cs an@fzm, 4g4 #t ear araaf aa Tmia i ilr <ITT '3Cl-m'<T m >!WI~
sifa qnirw 3ma 37fl fr, Nawar, Rqa +ina , rug Ra, a)of #ifr, ta t 'lWI. 'ffi'lq ll11i. ~~
: 110001 <ITT~ '1fAT~ I(i) A revision application lies·to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi " 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

0

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory out$ide India. ·
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(~) ~ * ~ fcITTfr ~ m ~ ii~ lTT<1 tR m lTT<1 ~ fcfferrrur ii~~~ lTT<1 tR~
zc a Re amaita #a f4 g nr per # fuffa &1

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(<T) ~ ~ cITT :r@R~~ 'l'fl-m <B" as (tur ur per at) ffa fa5au ·Tur TTG 'ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
3ifa Gara #6l Una rca # :r@R a fg it sq@l #3f mu 6 {&st h am? it za err a
Ram a gaRra ngaa, rfe <B" &RT -qrfur cIT ~ "CR <IT fffq' ii f@a safe,fm (i.2) 1998 eTRT 109 &RT

fg fag ·rg st1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 Q·
of the Finance (No.2) Act, 1998.

(1) ~~~ (3ll1'@) Awt1c1<>fl. 2001 Rm g aiafa Raff{e qq in <-8 ii crr r.rfffm ii.
)fa am?s uf an2 )Ra fetas h #ta lfIB * flu -mar vi sat amr #l at-at ufzii m21
'3fmr ~ fclrrlT ufAf ml%-q 1 Ur Tr arr z. qr 4urfhf iafa err 35-~ ii~ tffr ~ :r@R
<B" ~ <B" W21 -eT3TR-6~ cBT ~ 'lfr 'ITTi'JT ml%"q I .

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the datE;i-QQ_yvhich
the order sought to be appealed against is communicated and shall be accompanied by ·
tw.o copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 ·challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfaa 3maaa a mrr sii ia va ga Garr q1a1a mm WI<) 200/- ~ :r@R,cBT uITT!
3tR Ggi ia vaa ya Gara unr zt m 1000 /- al #) rat #1 6gt .

The revision application shall be accompanied by a fee of Rs.200/.::· where the amount O
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·

-
#tar zca, €ti snraa zgea gi ear sr4lat1 nzaf@erasvwr 4R 3rf)e­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) at4 nrza zrca 3rfrfzu, 1944 cBT eTRT 35-"&T/35-~ ~~:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(en) '3ctctfttfuta~2 (1) a al; rar #k 3rarat at r@la, arftt #a mm i vftr zyca, hhz
snraa zyca gi hara 3fl4tu nzmf@raw (Rre) #t ufa eh#tu 49fear, rsmra a sit-20, q
#z gRaa airs, aft 77T, 3ltP-lC:lci!IC:-38oo1s

(a) . To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, _New Metal· Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals otlier than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall. be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at;least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount- of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to· 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ·

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
sit if@r mai at Riaaar fuii at 3j #ft ezn anffa fhur ura ? uit# ye,
ahaal rca qi hara anal# zmrn@raw (artffafe) Pm, 4gs2ffa

1rn1au qca a1f@,fm «97o en vii1f@ea #6t rqf--1 a sift ReifRa fhg 3ra rr 74< IIn oat qenfe,fa Rufa mf@rt a an2gr i re@ta#a ,R R 6.6.so hl a 1rIra4 ye
fear cm 3tral;I

(5)

(4)

0

0

(6)

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

vf gr«a, a4la saa zra vi hara 3rd4ta nmf@raow (free), # uf sr@at # 3
atr ii (Demand)g s (renalty) q 1o% a sra at 3Gari k 1 zrifa, 3@arr Ta5 10~ ~
~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

Ac4tr3nz era3itaraa3iaia, gnf@ztan "aacrRtia"(Duty Demanded) -
.:,

(i) (section)is 1D a4sagaGuff rf?r;
(ii) fernaraa hr&dz±fez #r@r;
(iii) rd3fez fraiafer 6aaz2zf@.

e, zauasa'ifarf' irt uamaRtaaaii, 3rl' atRaaa 4feud araafararm&.? . ' .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
• (i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

arzr 3mer k 7fr 3r4tr qfawr agr zi srta ararar ra z avg Ra1Rea gt t aa faz a grca5 a.:, .:, .:,

10% sac w al szi #a us faafRea zt aa vs a 10% sraaar t sr aft el
.:, .:,

In view of above, an appeal against this order shall lie before th,e Tribunal on payment of
.10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute."
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ORDER-IN APPEAL

1. M/s. Rikin Industries (hereinafter referred to as "the appellant"), Plot No.

C-428, Phase-II, GIDC, Vatva, Ahmadabad, (hereinafter referred to as
'appellants') have filed the present appeals against the Order-in-Original

number MP/62/AC/2016-17 Ref, dated 27.02.2017 and MP/64/AC/2016­

17 Ref, dated 06.03.2.017,(hereinafter referred to as 'impugned orders')

passed by the Assistant Commissioner, Central Excise, Division-III,

Ahmadabad-I.( (hereinafter referred to as 'adjudicating authority')

2. The facts of the case, in brief, are that the appellants have filed the
¢ ' '

refund claim dated 04.08.2016 for Rs. 7,51,828/-. Rs. 6,66,877/-. The

appellant is registered with Central Excise Department having Central

Excise Registration No. AACFR5130NXM001 for manufacturing excisable

goods falling under Chapter 32 of the Central Excise Tariff Act, 1985. The

appellant used services of foreign commission agent for sale of finished

goods to their overseas customers. The appellant paid service tax of Rs.

7,51,828/- under Reverse Charge Mechanism and availed the CENVAT

credit of the same on 23.10.2013. The appellant reversed the said

amount of Rs. 7,51,828/- "under protest" on 23.10.2013 itself vide

RG23A Part-II Entry No. 170, 172 8 174 dated 23.10.2013.'SCN was

issued and credit was disallowed vide OIO No. 42/Additional

Commissioner/2014 dated 05.11.2014. The said OIO was challenged

before the Commissioner Appeals, the Appellate Authority under Order In

Appeal No. AHM-EXCUS-001-APP-104-2014-15 dated 16.03.2015 upheld

the disallowance of CENVAT credit of Rs.7,51,828/-. Aggrieved against the

said order, the appellant filed an appeal before Honorable CESTAT, which

is pending.

0

0

o av ·

3. The appellant paid service tax of Rs. 7,36,976/- under Reverse

Charge Mechanism for the period June 2012 to December, 2012. The

Appellant availed the CENVAT credit of Rs. 70,099/- for the period June

2012 and Rs. 6,66,877/- for the period July 2012 to December 2012,

totaling to Rs. 7,36,976/-. The appellant reversed the said amount of

Rs. 7,36,976/- "under protest" on 19.06.2013 vide R.G.23A Part II Entry

No. 64 dated 19.06.2013. SCN was issued and credit was disallowed vide

OIO No. 19/Additional Commissioner/2014 dated 10.03.2014. The said

OIO was challenged before the Commissioner Appeals. The Appellant

Authority under Order-In-Appeal no. AHM-EXCUS-001-APP-37-2014-15

dated 17.07.2014 considered that CENVAT credit of Rs. 6,66,877
Ta5

availed for the period July 2012 to December 2012 is not admissi Le

Aggrieved against the said order, the appellant filed an appeal be 'ht16', $ a
Honorable CESTAT which is pending. q] & £&
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4. The appellant filed refund application dated 04.08.2016 for Rs. 7,51,828/­

. and for Rs. 6,66,877/-, The adjudicating authority issued SCN No.

CH.32/18/3265/15-Reb/203 and SCN No. CH.32/18-20/16-17-Ref/205
both dated 27.10.2016. Both the refunds were rejected vide Order-in­

Original number MP/64/AC/2016-17 Ref, dated 06.03.2017 and OIO No.

MP/62/AC/2016-17 Ref, dated 27.02.2017, contending that the refund

applications filed are inadmissible and pre mature.

5. Being aggrieved the appellant has filed the present appeals against

impugned orders, on the grounds that;
A. CENVAT credit is admissible and appellant is eligible for

Refund
i) Considering the Explanation inserted vide Notification No.

02/2016 CE (NT) dated 03.02.2016, "services by way ofsale of
dutiable goods on commission basis" is now covered in the

definition of "input services".

0

ii) Para 20 of judgement of Honorable CESTAT Ahmedabad in
case of Essar India Steel Ltd vsC.Ex& S.T, Surat-I 2016­
TIOL-520-CESTAT-AHM, provides as under:­

".the Hon'ble Gujarat High Court in the case of Cadila Healthcare

Ltd (supra) was unable to concur with the contrary view taken by

the Hon'ble Punjab & Haryana High Court in the case of

Commissioner of Central Excise, Ludhiana VsAmbika Overseas

(supra). The Hon'ble Gujarat High Court held that this issue is

concerned; the question is answered in favour of the Revenue and

against the Appellant. In this background, legislature explained
the meaning of the sales promotion by inserting Explanation in

Rule 2(/) of Rules 2004 and declared that sales promotion includes

services by way of sale of dutiable goods on commission basis. In

other way, Explanation to Rule 2(/) of Rules says in clear terms
that there is no bar on availment of the CENVAT Credit on sales

promotion service by way of sale of dutiable goods on commission

basis. Further, by inserting the Explanation in the Rule 2(/), it has

confirmed the Board Circular and resolved the different views of

the High Courts. Taking into circumstances under which the

Explanation was inserted in Rule 2(/) of Rules 2004 and

consequence of the Explanation to extend the benefit to the
Appellant as per Board Circular, we hold that the Explanation
inserted in Rule 2(/) of Rules 2004 by Notification
No.2/2016-CX(NT) (supra) should be declaratory in nature
and effective retrospectively." l
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iii) that the refund amount is admissible in view of the Explanation

inserted vide Notification No. 02/2016 CE (NT) dated 03.02.2016
and in view of the judgment of Honorable CESTAT Ahmedabad in

case of Essar India Steel Ltd.
B. Though the matter is pending before Hon'ble CESTAT, the

appellant's refund claim is to be treated as separate

matter:

6. Personal hearing was held on 11.10.2017, Shri Bishan Shah C.A.
appeared on behalf of the company and he reiterated the grounds of

appeal, he further submitted citation of Stanley 2017(3) GST (137).

7. I have gone through the facts of the case, earlier OIA's and grounds of
appeal, also I have carefully gone through the citation and Notification No.

02/2016 CE (NT) dated 03.02.2016, also I have gone through the

judgment of Honorable CESTAT Ahmadabad in case of Essar India Steel

Ltd.

7.1 It is pertinent to discuss the situations when a party can claim/file refund;

There are situation when the refund can be filed under Section 11B.

i.e. in the case of goods which are exempt from payment of duty by a
special order issued under sub-section (2) of section SA, the date of
issue of such order;
(eb) in case where duty of excise is paid provisionally under this Act or
the rules made there under, the date of adjustment of duty after the
final assessment thereof;
(ec) in case where the duty becomes refundable as a
consequence of judgment, decree, order or direction of
appellate authority, Appellate Tribunal or any court, the date of
such judgment, decree, order or direction;

8. In the present case there is no such incidence occurred when the
appellant can file the refund, as they paid the duty under protest
department issued SCN for confirming the demand and vacating the
protest, which was confirmed by way of Order-in-Originals, issued by the

competent authority. The appellant filed appeal against both the OIO's,
wherein appellate authority confirmed the reversal and penalties were set
aside. Being aggrieved with the Orders of appellate authority the
appellant has filed appeal before the CESTAT Ahmadabad, which are
pending. Thus it can be concluded that the matter has not attained finality{_

las, Ar-Mr ­
and hence there is no situation arouse$f for the appellant to file/claim
refund. The appellant made their own interpretation that CENVAT credit is
admissible and appellant is eligible for Refund in view of Notification No.
02/2016 CE (NT) dated 03.02.2016, though their own matter is pend· rc;;

before the CESTAT Ahmadabad. t
+ # o;g
%e,
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In view of above discussed facts, I conclude that no interference is
warranted in the present situation with the decision of the original
adjudicating authority. I reject the appeal filed by the appellant and up­
hold the OIO's

The appeals filed by the appellant stand disposed off in above terms.

:J ;\\if;)£
(3a gia)

he4rzr at 3lg (3r4tr)

ATTESTEDy
( K.H.Singhal)
SUPERINTENDENT (APPEAL),
CENTRAL TAX,AHMEDABAD.
BY R.P.A.D.

To,

M/s. Rikin Industries
Plot No. C-428, Phase-II, GIDC, Vatva,
Ahmadabad.
Copy To:

3

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner Central Tax, GST South,, Ahmedabad-.
3) The Additional Commissioner, Central Tax , GST South, Ahmedabad
4) The Asst. Commissioner, Central Tax GST South, Div-III, Ahmedabad
South.
5) The Asst. Commissioner (System), GST South, Hq, Ahmedabad.

~ Guard File.
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